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General Effect of the Rule

Interim Rule: FAC 97-06

This rule establishes a price evaluation adjustment(PEA) benefiting small disadvantaged businesses (SDBs) within certain Standard Industrial Classification (SIC) Major Groups as deter​mined by the Department of Commerce.  (Ref: FAR 19.201)

Attachment 1 lists industries currently eligible for the PEA (a.k.a. “green light” SICs).
Interim Rule: FAC 97-07

This rule has a potential impact on subcontracting opportu​nities and allows for:

 1) a source selection factor or subfactor to evaluate the extent of SDB participation in the performance of the contract in the SIC Major Groups as determined by the Department of Commerce (Ref: FAR 19.12); and

 2)  a monetary incentive to encourage increased sub​contracting opportunities for SDBs in the SIC Major Groups. (Ref: FAR 19.1203)

This interim rule also adds a re​quirement to evaluate past per​formance of offerors in complying with targets for SDB participation and subcontracting plan goals for SDBs whenever past performance is evaluated. (Ref: FAR 15.305(a)(2)(v)).

Small Disadvantaged Business Concern is defined at FAR 19.001.


Interim Rule: FAC 97-08

This rule accommodates the use of the price evaluation adjustment (PEA) for small dis​advantaged businesses (SDBs) in those Standard Industrial Classi​fication (SIC) Major Groups where eligibility has been deter​mined by region. (Ref: FAR 19.1103 and 19.1104)

See SICs 15, 16, and 17 on Attachment 1.

Note: This FAC supplements FAC 97-06 to include a PEA for those SDBs in SICs eligible by region.
This rule implements the SBA HUBZone Empowerment Contracting Program. The purpose of this program is to provide Federal contracting assistance for qualified small business concerns in HUBZones, in an effort to increase employment opportunities, investment, and economic development in these areas. (Ref: FAR 19.13)

The program provides for set-asides, sole source awards, and price evaluation preferences for HUBZone SBCs and establishes goals for awards to such concerns. 

HUBZone means a historically underutilized business zone, which is an area located within one or more qualified census tracts, qualified non-metropolitan counties, or lands within the external boundaries of an Indian reservation. (Ref: FAR 19.001)

HUBZone SBC means a small business concern that appears on the List of Qualified HUBZone Small Business Concerns maintained by SBA. (Ref: FAR 19.001)


This pilot project allows small businesses with fewer than 15 employees (very small businesses) to get the first shot at federal contracts under $50,000 in 10 regions around the country. Albuquerque is one of those regions. (Ref: FAR 19.902)

Very small business means a small business concern whose headquarters is located within the geographic area served by a designated SBA district and, together with its affiliates, has no more than 15 employees and has average annual receipts that do not exceed $1 million. (Ref: FAR 19.001)

Applicability

Use the PEA in competitive acquisitions within authorized SIC groups. Do not use the PEA in acquisitions:

1) That are less than or equal to the simplified acquisition threshold; 

2) That are awarded pursuant to the 8(a) program; or

3) That are set aside for small business concerns;

4) That are set asides for

    HUBZone business

    Concerns;

5) Where price is not a selection factor so that a PEA would not be considered (e.g., A/E acquisitions); or

6) Where fair and reasonable offers are accepted (e.g., the award of multiple award schedule contracts).

(Ref: FAR 19.1102)
The extent of SDB participation in authorized SIC Major Groups shall be evaluated in competitive, negotiated acquisitions expected to exceed $500,000 ($1,000,000 in construction).  The extent of SDB participation shall not be evaluated in:

1) small business set asides

    and HUBZone set asides;

2) 8(a) acquisitions;

3) negotiated acquisitions where the lowest price technically acceptable source selection process is used; or

4) contract actions to be performed outside the United States.

(Ref: FAR 19.1202-2)

Contracting officers may encourage increased subcontracting opportunities (in the SIC Major Groups as determined by the Department of Commerce) by providing monetary incentives. (Ref: 19.1203)

(Note:  This incentive subcontracting program is separate and distinct from the establishment, monitoring, and enforcement of SDB subcontracting goals in a subcontracting plan). (Ref: FAR 19.1203)


Refer to first column (FAC 97-06).
A contracting activity does not have to make a requirement available for a HUBZone contract if requirements can be satisfied through award to--

· Federal Prison Industries, Javits-Wagner-O’Day Act,

· Orders under indefinite delivery contracts, 

· Orders against Federal Supply Schedules, 

· Requirements currently performed or accepted for performance by an 8(a),

· Requirements that do not exceed the micro-purchase threshold, or

· Requirements for commissary or exchange resale items. (Ref: FAR 19.1304)

HUBZone Set Aside Procedures. 

1. The CO must first review a requirement to determine if it could be satisfied from one of the above. (Ref: FAR 19.1304)

2. The CO must identify qualified HUBZone 8(a) concerns and other 8(a) concerns, giving first priority to qualified HUBZone 8(a) concerns. (Ref: FAR 19.1305 and 19.800(d)).

3. After determining that neither 1 or 2 above apply, the CO must set aside the requirement for competition restricted to HUBZone SBCs if there is a reasonable expectation that—

· Offers will be received from two or more HUBZone SBCs; and

· Award will be made at fair market price. (Ref: FAR 19.1305)

If a contract opportunity for competition among qualified SBCs does not exist under the provisions above, the CO must consider making award in the following order to:

1.
a qualified HUBZone SBC on a sole source basis (Ref: FAR 19.1306),

2.
small business under set-aside procedures(Ref: FAR 19.5), or use 

3. other appropriate contracting methods (e.g., full and open using a price evaluation preference (PEP) for HUBZone SBCs) (Ref: FAR 19.1307)

The CO may set aside requirements between the micropurchase and simplified acquisition thresholds, for competition restricted to HUBZone SBCs. (Ref: FAR 19.1305) 


The Very Small Business (VSB) Pilot Program applies to acquisitions, including construction, with an estimated value exceeding $2,500 but less than $50,000 when:

· The contracting office is located within the geographical area served by a designated SBA district (in the case of supplies);

· The contract will be performed within the geographical area served by a designated SBA district (in the case of services). (Ref: FAR 19.903)

The program does not apply to:

· Acquisitions that will be awarded pursuant to the 8(a) Program; or

· Any requirement that is subject to the Small Business Competitiveness Demonstration Program. (Ref: FAR 19.903)

VSB Set Aside Procedures:

1. The CO shall set-aside for VSBCs each acquisition that has an anticipated value exceeding $2,500 but not greater than $50,000 if:

· The contracting office is located within the geographical area served by a designated SBA district (in the case of supplies) and there is a reasonable expectation of receiving two or more responsible offers from VBSCs that are competitive in terms of market prices, quality and delivery; or

· The contract will be performed within the geographical area served by a designated SBA district (in the case of services) and there is a reasonable expectation of receiving two or more responsible offers from VBSCs that are competitive in terms of market prices, quality and delivery.

· CO shall determine the applicable designated SBA district office as defined in FAR 19.902.

Limitations




HUBZone Sole Source Awards. The CO may award contracts to HUBZone SBCs on a sole source basis without considering small business set-asides, provided the circumstances in FAR 19.306 are met.

Price Evaluation Preference for HUBZone small business concerns.  The price evaluation preference for HUBZone SBCs shall be used in acquisitions conducted using full and open competition. The preference shall not be used—

· In acquisitions less than or equal to the SAT,

· Where price is not a selection factor (e.g., A/E acquisitions),

· Where all fair and reasonable offers are accepted (e.g., the award of multiple award schedule contracts).
If the CO determines there is not a reasonable expectation of receiving at least two responsible offers from VSB concerns headquartered with the geographic area served by the applicable designated SBA district, he/she must document the file and solicit pursuant to the procedures described in 19.502. (Ref: FAR 19.903(c)).

If the CO receives only one acceptable offer from a responsible VSB concern in response to a VSB set-aside, the CO should make an award to that firm. If no offers are received from VSB concerns, the CO should  cancel the very small business set-aside and proceed with the acquisition IAW Subpart 19.5.



Evaluative Advantages & Factors

Price Evaluation Adjustment (PEA):

Add 10% (or other percent as determined by the Dept. of Commerce) to all offers except--

·
SDBs who have not waived the PEA;

·
Otherwise successful offers of eligible products under the Trade Agreements Act when the acquisition equal or exceeds the dollar threshold in 25.402;

·
Otherwise successful offeror where the application of the factor would be inconsistent w/ a MOU or International Agreement.

(Ref: FAR 19.1103)

Can apply PEA by line item or group. (Ref: FAR 19.1103)

Add other evaluation factors such as transportation costs or rent-free use of Government facilities to the offers before applying the PEA. (Ref: FAR 19.1103)

Do not evaluate offers using the PEA when it would cause award, as a result of this adjustment, to be made at a price that exceeds fair market price by more than the factor.

(Ref: FAR 19.1103(c) & 19.202-6(a))

Examples of PEA Application:

Offeror A-Large Business--$100K

Offeror B-SDB-$108K

$100,000 x 1.10 = $110,000

Result: Award to Offeror B at $108,000*

Offeror A-Large Business-$100K

Offeror B-SDB-$130,000

$100,000 x 1.10 = $110,000

Result: Award to Offeror A at $100,000*

*These examples assume technical proposals are substantially equal.
Credit under the evaluation factor or subfactor is not available to SDB concerns that receive a price evaluation adjustment under Subpart 19.11. (Ref: FAR 19.1202-1)
Refer to first column (FAC 97-06).
A concern that is both a qualified HUBZone SBC and an SDB must receive the benefit of both the HUBZone price evaluation preference and the SDB price evaluation adjustment (Ref: FAR 19.11 and 19.1307(d))

The PEP is a 10% factor which is used in unrestricted acquisitions through full and open competition. The CO must give offers from HUBZone small business concerns a PEP by adding a factor of 10% to all offers, except—

· Offers from HUBZone SBCs that have not waived the evaluation preference;

· Otherwise successful offers from small business concerns;

· Otherwise successful offers of eligible products under the Trade Agreements Act when the acquisition equals or exceeds the dollar threshold in 25.402; and

· Otherwise successful offers where application of the factor would be inconsistent with a MOU or other international agreement with a foreign government.

Examples of PEP Application:

Offeror A-Large Business--$100,000

Offeror B-HUBZone SBC- $108,000

$100,000 x 1.10 = $110,000

Result: Award to Offeror B at $108,000*

Offeror A-Large Business--$100,000

Offeror B-HUBZone SBC- $119,000

$100,000 x 1.10 = $110,000

Result: Award to Offeror A at $108,000*

*These examples assume technical proposals are substantially equal.


None


In developing an SDB participation evaluation factor or subfactor, agencies may consider:

·
Extent to which SDB concerns are specifically identified;

·
Extent of commitment to use SDB concerns (e.g., enforceable commitments are to be weighed more heavily than non-enforceable ones);

·
Complexity and variety of work SDB concerns are to perform;

·
Realism of proposal;

·
Past performance of offerors in complying with subcontracting plan goals for SDB concerns and monetary targets for SDB participation; and

·
Extent of participation of SDB concerns in terms of the value of the total acquisition.

(Ref: 19.1202-3)

The SB Reauthorization Act of 1997 increases the overall government wide procurement goal for small business from 20% to 23%. The goal for HUBZone contracts is as follows:

1999 - 1%

2000 - 1.5%

2001 - 2%

2002 - 2.5%

2003 and each year thereafter - 3%



Evaluation of Past Performance

·
Goals for SDBs

·
Targets for SDBs

·
Notifications of Substitutions among SDBs

(Ref: 15.305(a)(2)(v))




Eligibility

To be eligible to receive a benefit as a prime contractor based on its disadvantaged status, a concern, at the time of its offer, must either be certified as a SDB concern or have an application pending at the SBA or a Private Certifier. 

(Ref: FAR 19.304)

Confirm concern is certified by accessing SBA’s list at www.sba.gov or pro-net.sba.gov/. Confirm concern has application pending at the SBA or a Private Certifier. (Ref: FAR 19.304)
SDBs may be confirmed certified by accessing SBA’s list at www.sba.gov or pro-net.sba.gov/. Confirm SDB concern has application pending at the SBA or a Private Certifier and follow procedures at FAR 19.304(c)(2). (Ref: FAR 19.304)

{SDBs may self-certify until 9/30/99.}

Small and women-owned business may still self-certify.


Refer to first column (FAC 97-06).
SBA will issue certifications to HUBZone SBCs and add the concern to the List of Qualified HUBZone SBCs on its site at http://www.sba.gov/hubzone. The CO will be able to verify by accessing this site. The concern must appear on the list to be considered a HUBZone SBC.  (Ref: FAR 19.1303)

Once certified, the concern must self-certify to SBA annually to remain on listing.

A concern may be a qualified HUBZone small business concern if:

·
it is located in an historically underutilized business zone;

·
it is owned and controlled by one or more U.S. citizens; its principal office is located in a HUBZone and

·
at least 35% of its employees reside in a HUBZone.
The offeror represents that it is an eligible VSBC by submission of an offer (Ref: FAR 52.219-5).

A concern may be qualified as a very small business concern if it meets the definition in FAR 19.001.


If acquisition meets criteria (i.e., green light), offerors must provide:

·
Targets for SDB Participation

·
By SIC Code as $, % of Total Contract Value

·
Total for Joint Ventures & Team Members

·
Total for SDB Subcontracts

·
SDBs who waive the PEA must provide with its offer a target for the work that it intends to perform as a prime.

(Ref: FAR 19.1202-4(a))





In addition to the notice in FAR 15.503(a)(1), when using a small business set aside (Subpart 19.5), or when a small disadvantaged business concern receives a benefit based on its disadvantages status (Subpart 1.11 and 19.1102) and is the apparently successful offeror, the CO must notify each offeror in writing of the name and address of the apparently successful offeror prior to award (Ref: 15.503(a)(2)).




New and Revised Clauses and Provisions

52.219-22, Small Disadvantaged Business Status (Use in conjunction with 52.219-23). FAC 97-13 revises paragraph (a)(1)(iii) and (b).

52.219-23, Notice of Price Evaluation Adjustment for Small Disadvantaged Business Concerns (Use when the circumstances in 19.1101 and 19.1102 apply). FAC 97-13 revises paragraph (a)(1)(iii) and (b).

Use Alt I when there are no SDB manufacturers who can meet the requirements of the solicitation.

Uses Alt II when PEA authorized on regional basis.

The price adjustment factor will be inserted in 52.219-23. The provision also allows SDBs to waive the PEA.

52.212-3, Offeror Representations and Certifications-Commercial Items. FAC 97-13 amends paragraph (c)(7)(i)(A).

52.212-5, Contract Terms and Conditions Required to Implement Statutes or Executive Orders-Commercial Items

52.219-1, Small Business Program Representations.

Use Alt II in DOE solicitations issued on or before 09/30/00.


52.219-24, Small Disadvantaged Business Participation Program-Targets

52.219-25, Small Disadvantaged Business Participation Program-Disadvantaged Status and Reporting

52.219-26, Small Disadvantaged Business Participation Program-Incentive Contracting

FAR 52.212-2, Evaluation-Commercial Items

FAR 52.212-3, Offeror Representations and Certifications--Commercial Items. FAC 97-07 made additional changes to those made in FAC 97-06. FAC 97-13 amends paragraph (c)(7)(i)(A).

FAR 52.212-5, Contract Terms and Conditions Required to Implement Statutes or Executive Orders-Commercial Items. FAC 97-07 made additional changes to those made in FAC 97-06.

FAR 52.219-8, Utilization of Small Business Concerns. FAC 97-13 amends paragraph (c)(3).

FAR 52.219-9, Small Business Subcontracting Plan. FAC 97-13 amends paragraph (d)(5).

FAR 52.219-10, Incentive Subcontracting Program


52.219-22, Small Disadvantaged Business Status (Use Alt II when a PEA is authorized on a regional basis). FAC 97-08 made additional changes to those made in FAC 97-06. FAC 97-13 revises paragraph (a)(1)(iii) and (b).

52.219-23, Notice of Price Evaluation Adjustment for Small Disadvantaged Business Concerns (Use Alt II when a PEA is authorized on a regional basis). FAC 97-08 made additional changes to those made in FAC 97-06.
52.212-3, Offeror Representations and Certifications-Commercial Items (Use Alt II when a PEA is authorized on a regional basis). FAC 97-08 made additional changes to those made in FAC 97-06.
52.219-3, Notice of Total HUBZone Set-Aside (Use when acquisition totally set-aside for HUBZone small business concern under 19.1305 or 19.1306.)

52.219-4, Notice of Price Evaluation Preference for HUBZone Small Business Concerns (Use for acquisitions conducted using full and open competition.  Do not use in acquisitions less than simplified acquisition threshold.)(Ref: FAR 19.1308)
52.219-5, Very Small Business Set Aside

This matrix is provided as a summary and should not be used as a substitute for reading the rules.
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